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Reasonsfor Decision

 

Exception Application

[1] These reasons concern an exception application requiring us to interpret section 67(1) of the

Competition Act, 89 of 1998 (“the Act") which imposesa limit on the time the Competition

Commission (“Commission”) hasforinitiating a prohibited practice complaint.



[2]

[3]

[4]

[5]

[6]

[7]

The exception has been brought by Pickfords Removals SA (Pty) Ltd (“Pickfords”), a furniture

removal firm, which is a respondent in a complaint referral brought by the Commission.

Pickfordsis alleged to have contravened section 4(1)(b)(iii) of the Act, by engagingin collusive

tendering.

The substance of the charges are straightforward; they involve the practice of coverpricing.

A firm asked to submit a quotation by a customer,solicits from one or more competitors a

fictitious bid, higher than its own quote,in order to win the contract. Pickfords is alleged to

have both requested and provided coverbids in response to requests for a quotation from

customers.

In the complaint referral, each instance of coverpricingis alleged to constitute a self-standing

incident of collusive tendering and separate relief is sought in respect of each one. The

implications for Pickfords are very serious.It faces potentialliability of up to 10% ofits annual

turnoverin respect of each ofthe thirty seven (37) it has been charged with.’

Pickford’s alleges that twenty (20) of these counts should be dismissed; fourteen because

they are time barred and the remaining six because they have not been sufficiently pleaded.

As we go onto analyse,this distinction in categories does not matter for present purposes.

Whatlies behind the insufficient pleading argument is also the issue of prescription. This

prescription argument is based on section 67(1) of the Act, which states that the

Commissioner mustinitiate a complaint not less than three years after the practice in question

has ceased.

Introduction

The complaint in this case was referred to the Tribunal on 11 September 2015. The date of

the referral is not in dispute. What is in dispute is the date on which the complaint, on which

the referral is based, wasinitiated.

In the complaint referral, the Commission makesthe following allegations concerning this:?

‘While the Commission listed 37 countsin its complaint referral, Pickfords in argument mentions 36
counts. Nothing much turns on this discrepancyfor the purposeof this exception.

2 A complaintinitiation is a legally distinct procedure from a complaint referral, A complaintinitiation is the
step which the Commissioner takes to commence aninvestigation. A complaint referral is the document
that initiates the prosecution of the firm concerned in the Tribunal. The former precedes judicial
proceedings,the latter commencesthem.



[8]

[9]

[10]

(11]

[12]

[13]

[14]

“On 3 November 2010, the Commissionerinitiated a complaint into alleged collusive

conductin contravention of section 4(1)(b)(i), (ii) and(iii) of the Act, in the marketfor the

provision offurniture removal services. On 1 June 2011, the Commissioner amendedits

complaint initiation to include Pickfords under case number 2011Jun0069. The

Commissionerinitiated the complaint in terms of section 49B(1) of the Act.’®

Whatis evident from this paragraph is that two actions were taken by the Commissioner on

different dates. According to the Commission, the complaint wasinitiated onthe first date, 3

November 2010, and then amended on the second date, 1 June 2011. Pickfords disputesthis

characterisation. It arguesthatthe first action, whilst constituting an initiation, did notinitiate

the present complaint. Rather it was the second action that did. Hence it cannot be

characterised as an amendmentofthefirst.

The two candidatesfor the initiation of the presentreferral are contained in documents and

form part of the record of the current proceedings.’

Wewill refer to these documents, technically Forms CC1 in terms of the Competition

Commission'srules, as “initiation statements”.

Seven months elapsed betweenthe date ofthefirstinitiation statement (3 November 2010),

and the secondinitiation statement (1 June 2011). This gap in time, as we go on to explain,

matters for the fate of the twenty counts Pickfords seeks to have dismissed.

There is no dispute betweenthe parties that the dates contained on the face of the documents

were the dates on whichaninitiation occurred. There is also no dispute that a valid initiation

is a priorjurisdictional fact for the valid referral of a claim. There the agreement ends.

To summarise the position; the Commission argues thatthefirst initiation statementi.e. 3

November2010, servesto initiate the present referral. Pickfords argues thatit is the second

ie. 1 June 2011. If Pickfords is correct in this contention, then it argues that severalof the

counts will have prescribed.

But deciding this debate does not end the dispute. The Commission argued that evenif we

find that the secondinitiation founds the current referral, this does not, ipso facto, extinguish

3 Complaint referrat paragraph 13, Record page 11.
4 See record pages 135-140.
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[16]
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these counts. This is becauseit argued that the three year prescription period should run from

the date when the Commissioner acquired knowledge of the existence of the prohibited

practice, not from the date on which it had ended.If the secondinitiation thus reflected the

date on which the Commissioner acquired knowledge of the identity of Pickfords as the

perpetrator, then on a properinterpretation of section 67(1), he initiated the complaintin time,

evenif this was on 1 June 2011.

This is a novel argumentnot previously raised in earlier cases concerning section 67(1), which

wedealwith later.

Wefirst deal with the argument around which date is the correct date on whichtheinitiation

took place.

Correctinitiation date

On 3 November 2010 the Commissionerinitiated a complaint against several firms in the

furniture removal industry, whom he alleged had contravened section 4(1)(b) (i) (ii) and (iii) of

the Act by having:

“...colluded to fix the price at which they render their services, divided markets and/or

alternatively engagedin collusive tendering in respect of tenders issued by the State and

private enterprises. ”®

Several firms were named in the complaint but Pickfords was not amongst them. However,it

appears from the language used in the initiation statement that the Commissioner did

contemplate the possibility of other firms being named. He stated in the Novemberstatement

that:

“The main companies implicatedin the alleged conductinclude ...””

The use of the terms “the main companies” and the term “include” suggest that the list of

namesoffirms that appearedin the referral was not intended to be the completelist of alleged

respondents.

5 The Commission does nottell us when it acquired this knowledge but would like to be given this
opportunity to make theseallegations.
® Record page 135.
7 Record page 136.
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Subsequently, on 1 June 2011, the Commissioner again initiated a complaint into furniture

removal companies. This time Pickfords was namedintheinitiation statement.’

As noted, in the present matter, the Commission refers to both initiation statements in the

complaintreferral, but describes the secondinitiation statement as an amendmentofthe first

initiation.

Whythedate ofthe initiation matters is because of the provisions of section 67(1) of the Act,

which states as follows:

“67(1) A complaintin respect of a prohibited practice may not beinitiated more than three

years after the practice has ceased.”

Whatthe operation of section 67(1) does is to make the date of the initiation the endpointof

the three year period referred to. This meansthat if a complaintis initiated on 3 November

2010, any conduct that has ended more than three years prior to that date would be subject

to the limitation on action. Up until now this has been understood in the case law as a

prescription provision despite the fact that the section itself does not expressly use this term.

Since a numberof counts would be within time if 3 November 2010 is the endpointbutout of

time if 1 June 2011 is the endpoint, we can now understand whythe legal effect of the two

initiations matters.®

Pickfords’ argumentis that since only the later 1 June 2011 initiation (“the secondinitiation”)

refers to it specifically only the June date is relevant date forinitiation againstit. It refers to

this as the‘trigger date’, a term that wewill use as well. It argues that there would have been

no need for the secondinitiation if Pickfords was contemplated in the 3 November 2010

initiation (‘the first initiation’). The only reasonable explanation for the existence of the second

initiation was that it was a new,self-standinginitiation.

Apart from claiming in the referral that the second initiation was an amendmentofthe first

initiation the Commission doesnot give any rationale for why an amendment was necessary.

Counsel! for the Commission suggested this may have been done from an abundance of

® Record page 138.
® For example if the conduct had ceased on 4 November2007it would bein time on the firstinitiation (by
one day) but out of time on the secondinitiation (by about seven months).
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[31]
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caution. As we understand counsel, what he meansis that because certain firms were not

listed in the earlierinitiation, the secondinitiation served to name them expressly.

Although there has been muchcaselaw oninitiations, this particular point on the trigger date

has not yet been decided. The leading decision on the content of a valid initiation is the

Supreme Court of Appeal decision in Wood/ands."° Here, the court held that aninitiation could

be amended.It did not however need to decide what the consequences of an amendment

wereforthe trigger date.

More recently in Power Construction, the Competition Appeal Court (“CAC”) had to consider

which document served as the initiating document for a complaint.’ The CAC referred to

Woodlandsas authority for the proposition that aninitiation could be amended, However, the

CAC cameto the conclusion that the earlier candidate for an initiating documentin that case

wastoo widely framed to constitute a valid referral, and it relied on later correspondence from

the Commission as evidence of a subsequent, tacit referral.

Thus, as in Woodlands, the Power Construction decision is authority for the proposition that

a complaint can subsequently be amended,butit does not address the problem of the effect

of an amendmenton the trigger date. This problem, succinctly stated is: does the trigger date

become the date of the amendment or does it remain the date of the original complaint

initiation? Neither case had to decide this point as the earlier initiation was found not to be

valid.

For the Commission to succeedit needs to establish that;

a) the secondinitiation is merely an amendmentofthefirstinitiation; and

b) as a matterof law, the correcttrigger date is determined by the dateofthefirstinitiation.

Wewill first consider whether the secondinitiation is an amendmentofthefirst initiation or a

de novoinitiation.

Nowherein the secondinitiation statement does the Commissioner suggestthat it serves as

an amendmentofthefirst initiation as one might expect.

10 Woodlands Dairy (Pty) Ltd and Another v Competition Commission (2011] 3 All SA 192 (SCA).
"| Power Construction (Pty) Ltd and the Competition Commission 145/CAC/Sep16.
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Howeverthis observation may not be decisive of the issue. The Commissioner doesrefer to

thefirst initiation in the secondinitiation. He states in the first paragraph of the secondinitiation

that:

“On 3 November 2010 initiated a complaint in terms of section 49(B)(1) of the ..Act

against... [he thenlists the namesof the all the firms]""2

He goesonto state in the next paragraph:

“Following the aforesaidinitiation, further information has cometo light indicating that the

following companies have also been involved in price fixing, market allocation and/or

collusive tendering in respect of the provision of furniture removal services to state

departments, private enterprises and individuals in contravention of section 4(1)(b)(i), (ii),

and(iii) of the Act, namely...”

The Commissionerthenlists the names of severalfirms, inter alia, Pickfords.

He goes onto state that all the firms are members of the Professional Movers Association

(‘PMA’) and suggests that:

“all present members of the... PMA are familiar with tender collusion and could

potentially be part ofit.’"

In the final paragraph the Commissionerstates:

“In the light of the above andin terms of section 49(B)(1) of the Act, | initiate a complaint

against the abovementionedfirms for alleged contravention of section 4(1)(b)(i)(ii), and

(iii) of the Act."

From the paragraphcited above two readingsof this second initiation are thus possible.

Thefirst (the one favourable to the Commission) is that the second initiation does no more

than add names of previously unidentified conspirators to the first initiation. Hence it is in

substance, even though not labelled as such, an amendment. Thefirst initiation had

2 Record page 138.
3 Ibid.
“4 Record page 139.
1S Ibid.
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contemplatedthat there were otherfirms involved. This means the Commissionerdid notlimit

the possible participants to only those he had expressly named.If that is so, there is a good

argument for suggesting that this is not to be considered a de novo initiation, but an

amendmentthat servesto identify new conspirators, but not a new conspiracy. Putdifferently,

the concerted practice remains the one alleged to exist earlier — the only changeis that the

scope of participants has been expanded through the secondinitiation. Since section 67(1)

refers to the practice, not the firms, this does not alter the trigger date - it remains the earlier

date,i.e. of the first initiation.1¢

The contrary argument(the one favourable to Pickfords) is to state that the secondinitiation

statementis a de novo complaintinitiation and the reference tothefirst initiation, serves only

to provide context to the second initiation, not to amendit. Put differently, the Commissioner

is saying that in the course of investigating conspiracy A, we discovered,in the sameindustry,

conspiracy B, which had similar features.

On this argument since A and relate to different conspiracies, they constitute distinct

concerted practices for the purpose of section 67(1). The fact that they may involve someof

the same conspirators and a similar modus operandi doesnotalter this conclusion.

If they are not the same concerted practice, then this secondinitiation is not an amendment,

but a self-standing initiation, and the implication is that the trigger date is thus 1 June 2011.

Wehaveto decide which of these two readings makes for a more probable interpretation.

Pickfords arguedthat the ordinary languageutilised in the secondinitiation is definitive on the

pointthatit is self-standing. It argued that the Commissioner in unequivocal language states

that he “... hereby initiates a complaint against the aforementionedfirms.”This makesit a new

initiation because the Commissioner has said as much.

This argumentis overly formal. The use of the wordinitiation in this context is neutral. Perhaps

more convincingif this was an amendmentin the absence of any express languageto indicate

that this is the case. The Commissionerhaving referred to thefirstinitiation does not indicate

that the subsequentinitiation served only to amendthefirst. Note, that included in the record

‘8 Compare the language in section 67(1) with the otherlimitation provision in the Act, section 67(2) which
refers to the firm not the practice and states: “(2) A complaint may not be referred to the Competition
Tribunal against any firmthat has been a respondent in completed proceedings before the Tribunal under

the same or another section of this Act relating substantially to the same conduct.” (Our emphasis).
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is a still later, and third initiation, dated 13 June 2013. This third initiation has interesting

language.

Here the Commissioner expressly uses the term ‘amendment’. He refers to the second or

June 2011 initiation as the first amendment and thethirdinitiation as a “...further” amendment.

Whetherthis third document (13 June 2013) can serve retrospectively as a tool to interpret

the first and second, seems doubtful. They must be judged by the language the Commissioner

usedat the time he issued them. But significantly the third documentrefers to the conspiracy

as ‘ongoing’, thus conceptually tracking the languageofthefirst initiation, but not the language

of the secondor that usedin the referral.

This is more than a purely technical distinction. A single over-arching ongoing conspiracy

between a multiplicity conspirators is a distinct concerted practice, distinguishable from

discrete,finite conspiracy, betweena limited numberof conspirators."”

In the first initiation statement, the Commissioner expressly identified a ‘single over-arching

conspiracy’, which importantly, he allegedis still ‘ongoing’."® These two features are absent

in the secondinitiation. Here there is no reference to a single conspiracy or that the conduct

is still ongoing. The third amendment statementreturns to the theme of an ongoing conspiracy

which begs the question again if that was always the case whyis this feature absent in the

secondinitiation.

The present referral, as we noted, does not allege a single ongoing conspiracy. On the

contrary, each count constituted a separate, discrete, bilateral conspiracy, none of which are

alleged to be ongoing. In a paragraphin the referral which comes underthe heading of “Basis

of the Referral” the Commission makes the following general point before it elaborated on

eachof the separate counts:

"7 See for instance the approach taken by the [2007] ECR 114949,paragraph 209 wherethe issue also involved time
barring and the court held inter alia, “it must be concluded that the European producers committed two separate
infringements ... and not a single and continuous infringement.”

8 He refers in the singular to the existence of an “arrangement” and then later alleges that the collusion is
“still ongoing”.



[50]

(51)

[52]

[53]

[54]

[55]

[56]

[87]

[58]

“This complaint referral is based on the Commission's findings and conclusions that

Pickfords International entered into discrete bilateral collusive agreements with each of

the other respondents in respectoffurniture removal tenders.'"9

This suggests that it is more probable that the two initiations contemplate separate

conspiracies and that the referral is more probably linked to the second initiation. This

conclusion is bolstered by the fact that in the secondinitiation, unlike in the first, Pickfords is

expressly identified.

Finally, and as a matterof fairness, since the Commissioneris the authorofthe initiations, to

the extent ambiguity in interpretation remains,it should be decided in favourof the respondent.

Wetherefore conclude that the secondinitiation i.e. the one dated 1 June 2011, is not an

amendmentofthe first Novemberinitiation,it is a self-standinginitiation, and therefore it is

theinitiation that founds the countsin the presentreferral.

We therefore do not need to decide the legal issue of what the trigger date is when there is

an amendmentto an earlierinitiation i.e. is it the first date or the second.

Neverthelessthis finding does not conclude the matter.

To decide whether the provisions of section 67(1) apply, one also has to know when the

concerted practice ceased. Put differently the section requires one to ask if more than three

years have elapsed betweenthe date of cessation of the practice and the dateofinitiation of

the complaint.

Weturn now to the question of what wewill refer to as the cessation date.

Pickfords argued that in respect of one-off, episodic instances of cover pricing the practice

cannotbe saidto “... have continued beyond the date on which the exchange of cover quotes

was agreed. ’?°

HoweverPickfords did not seem to be aware of the CAC decision in Power Construction. Here

the CAC held on the facts of that case that the cessation date was the date on whichthe last

payment was madeto the party that had wonthe rigged bid:

'8 Complaint referral paragraph 16, Record page 13. Our emphasis.
20 Seefirst respondent's heads of argumentin reply, paragraph 87.

10
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[60]
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[64]

“The contract that flowed from this practice and wasinextricably linked to the prohibited

practice ended whenthelastact relating thereto was performed, namely the receipt ofthe

final paymentto H & I: this payment was the completion ofobligationsin terms ofa contract

which was the product of a prohibited practice that occurred on 17 February 2009.It

follows that the prohibited practice ceased on 17 February 2009.,”?"

There is no reason not to apply this approach to the facts of the present case. Power

Construction also dealt with the question of bid rigging and coverpricing. The fact that the

casesinvolve different industries does not seem a convincing reasonfor distinguishing them.

Wethus conclude that in this matter the practice ceases when the last payment is made in

respectof the alleged rigged bid.

Wehave now decidedasa factual matter when the complaintin this matter wasinitiated and

the legalprinciple to be applied for the determination of the cessation date.

Howeverfactually the cessation date is not clear from the pleadings.

The Commission has not alleged whenthe last payment was made,eitherin its referral or in

the further particulars it was ordered to provide. Some context is required in relation to how

these further particulars came to be ordered.

The Commission has brought a similar complaint referral againsta firm called AGS Frasers,

also a furniture removal company represented by the same legal team who represents

Pickfords. AGS Frasers had brought the same exception based on section 67(1) that Pickfords

brings in the present matter. The Commission and Pickfords' legal team agreed that they

would abide by whatever was decided in the AGS Fraser's casein relation to the exception in

the Pickfords case.

In the AGS Frasers case, insofar as it is relevant to the present case, we required the

Commission to provide, inter alia, further particulars as to “... what practice by the first

respondentstill subsisted at the date ofinitiation.’

21 Power Construction, supra, par 49.
22 See order of the Tribunal in AGS Fraser International (Pty) Ltd and The Competition Commission
CRO25May15/DEF098Aug15/EXCO99Jul15, dated 4 March 2016, paragraph 2.1.3 at record page 98.

11
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[66]
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(68)

[69]

[70]

The Commission has provided further particulars in the Pickfords case purporting to comply

with this order. However the Commission hasnot indicated what practiceit relies on to show

whatpractice subsisted. The closest we get to an answeris the following allegation:

“The Commission suspects that at the date of initiation of the complaint against it,

Pickfords continued to provide cover quotesit had donein relation to other contracts. It

does howevernot make any allegation to that effect.”

Since by its own admission the Commission is not making any allegation to this effect, it has

not provided the further particulars it was ordered to by virtue of AGS Frasers’ order.

This is the reason that Pickfords argues that the complaint referral should be dismissed in

respectof certain of the counts on the basis of non-compliance with Rule 15 of the Tribunal

rules, the one that deals with the particularity required of a referral.

In fairness to the Commission it should be noted thatat the time we gave the decision in AGS

Frasers we did not give it more guidance onthe issue of the cessationof the practice. Since

that date we now havethe benefit of the decision of the CAC in Power Construction.

In the course of argument the Commission, whilst conceding it had not provided these

particulars, now arguesthat the onus is on Pickfords to allege when the practice ended,asit

contendsit is for the respondent to place these facts before the Tribunal.

The Commissionrelies for this argument on our decision in Pioneer Foods where we held as

follows:

“Section 67(1) is silent on the issue of onus. ...In other wordsif a party wishesto rely on

prescription thenit is required to raise it as a special plea. Moreoverit is for the party

invoking prescription to allege andprovethe date ofinception ofthe period ofprescription.

HencePioneer,if it wishes fo rely on the provisions of section 67(1) is required to allege

23 “15(1) A complaint proceeding maybeinitiated only byfiling a Complaint Referral in Form CT 1(1), CT
1(2) or CT 1(3), as required by Rule 14.

(2) Subject to Rule 24 (1), a Complaint Referral must be supported by an affidavit setting out in numbered
paragraphs-

(a) a concise statementofthe grounds of the complaint; and

(b) the material facts or the points oflaw relevant to the complaintandrelied on by the Commission
or complainant, as the case may be.

(3) A Complaint Referral mayallege alternative prohibited practices based on the same facts.”

12
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[76]

[77]

and prove, on the balance of probabilities that the conduct complained of by the

Commission in its complaint referral of 2007 ceased three years before this date.’24

In Pioneer, we madeit clear that the reason for adopting this approach wasthat the secretive

nature of cartels meantthat proof of these arrangements wassolely within the knowledge of

the co-conspirators. Importantly, in Pioneer, the Tribunal observedthat:

“meetings and discussions between employees of the respondents continued to take

place in the various regions.’®°

Should the approach we adopted in Pioneer be followed in all cases where a respondent

raises an issue of prescription?

The Constitutional Court has made it clear that in civil matters there is “..nothing rigid or

unchangingin relation to the question of the incidence of the onus ofproofin civil matters, no

established ‘golden thread’like the presumption ofinnocencethat runs throughcriminaltrials.

As Davis AJA, quoting Wigmore, putit: ...all rules dealing with the subject of the burden of

proof rest for their ultimate basis upon broad and undefined reasons of experience and

fairness.”6

The approach to who bears an evidential onus in a Tribunal! case should follow this approach.

Weshould avoid rigidity in determining who bears an onus and rely on experience and

fairness.

In Pioneer, the Commission was dealing with what it alleged, was an ongoing pricing and

marketdivision conspiracy.

Given thosefactsit was fair for the evidential onus to shift to the participants who had raised

a point of prescription, since it was only they who could allege that the ongoing agreement

had endedbya certain date, to rebut the Commission’ s case of an ongoing conspiracy.

In this case had the Commissionrelied onthefirstinitiation and alleged an ongoing conspiracy

we,following Pioneer, would have agreed withit that the onus would have shifted to Pickfords.

4 The Competition Commission and Pioneer Foods (Pty) Ltd 15/CR/Feb07 & 50/CR/May08atpar 86.
25 Pioneer, supra, par 81.
26 Willem Prinsloo v Van der Linde and the Ministry of Water Affairs 1997 (6) BCLR 759 atpar 38.

13
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However the present case is not about an ongoing conspiracy, but several discrete

conspiracies, which ended, at best for the Commission, when the last payment was made by

the affected customer in respect of each count. In a number of these counts Pickfords is

alleged to have given a coverbid to another firm and hence would be unlikely to know when

the last payment was made. Hereit would not be unfair for the Commission to bear the onus,

to the extent this information can be obtained, the Commission, through its investigative

powers,is in a better position to get this information; either from the customer or the other

conspirator, than would Pickfords. Where the bid is won by Pickfords it would not be unfair to

place the evidential burden onit, becauseit is in the best position to access its own records

orstaff to find this information.

This has informed the order we havegiven in this matter.

Before we do so, we have to consider the Commission's alternative argument that section

67(1) should not be read as a prescription period or that evenif it is, it can be read to allow

the Tribunal a discretion in appropriate circumstances to condonethefailureto initiate within

the prescribed time period. This amounts to a purposive interpretation of the provisions of

section 67(1) to ensure, as the Commission arguedthatit is constitutionally compliant.

Commission’s purposive argument

The Commission made two distinctive arguments to support an interpretive approach to

section 67(1). Both identify the same mischief created by a strict interpretation of the section,

but havedifferentjuristic underpinnings and hence consequencesforthe relief sought.”

Cartels are noteasily detectable during their existence since frequently they operate covertly.

Cartels that operate covertly leave no evidence — there are no dead bodies or smashed

windowsfor the Commission to find. The only finger prints they leave behind are high prices

or where competitors charge similar prices. But these pricing fingerprints are equally

27 Neither solution is self-evident on the papers because the Commission hasrelied onthefirstinitiation.

Howeverif we find that the Commission can have knowledgereadinto the section then the appropriate
relief would be to stay the exception to permit the Commission to bring an application to amendits referral
to this effect. If we accept the second leg of the argument that condonation of the time periods is a
permissible discretionary power open to the Tribunal then again a stay would be appropriate but hereit
would beto allow the Commission to bring an application for condonation. As we go on to discuss both
these formsofrelief are unnecessary for us to further consider given how we have decidedthis case.

14
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consistent with non-collusive economic behaviour. This means the mostlikely form of

detection is when oneofthe participants confesses,typically as a result of the Commission's

Corporate Leniency policy. But there is no guarantee that a confession will be made within

the three year window period; between cessation of the practice to which it relates and the

time the Commissionerhasto initiate a complaint.

Whilst somecartels maystill be in existence at the time leniency is sought, or have died shortly

before, this may not always bethecase.In a single instance bid rigging conspiracy, as alleged

in the present case, the time gap between the agreementto conspire and the cessation ofthe

conduct may be brief. This means there is no way either the victim of the cartel or the

Commission can detect the cartel’s existence within the short time period between cessation

and initiation provided for by the statute. This can prove fatal to any enforcement action

against cartels. As the Commission points out the strict reading of section 67(1) has

implications beyond the administrative enforcement of the Act. The Act provides for both

criminal andcivil enforcement in respect of cartel conduct. However, both are premised ona

prior finding by the Tribunal or CAC,that there has been a prohibited practice.?8

The Commission arguedthatif section 67(1) is applied rigidly it will lead in many cartel cases

such as the present one, to the extinction of both public and private rights of access to the

courts,aslaid out in section 34 of the Constitution.

The Commission has not brought a challengeto the constitutionality of section 67(1). We are

therefore not required to consider that point. Rather, what the Commission does,is to advance

two alternative arguments for how section 67(1) can be read in a manner consonant with

section 34 of the Constitution.

Thefirst argument requires ‘reading in’ to section 67(1) the requirement that prescription runs

only from the date that the Commissioner acquires knowledge of the existence of the

prohibited practice. The second argumentis that the Tribunal can invoke its power to condone

non-compliance with any time period set out in the Act on “...good cause shown.”

Let us consider each of thesein turn.

28 See section 65(6)(b) and section 73(A)(3(b).

28 “Everyone has the right to have any dispute that can be resolved by the application of law decided in a
fair public hearing before a court or, where appropriate, another independent and impartial tribunal or
forum.”
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The reading in the first argument is borrowed from the Prescription Act, which, inter alia,

provides that the prescription period runs only from when the creditor acquires knowledge of

the debt and the identity of the debtor:

“12(3) a debt shall not be deemedto be dueuntil the creditor has knowledge ofthe identity

of the debtor and ofthe facts from which the debt arises: Provided that a creditor shall be

deemedto have such knowledge if he could have acquired it by exercising reasonable

care,” 30

But before one considers the constraints on reading in more generally one has to consider

whether the analogy to the ‘unknowing’ debtor contemplated in the Prescription Act is

apposite.

The Commissioner does not easily fill the same shoes as the creditor, for whom, on the

Commission’s argument, the former serves as a proxyfor the latter. The Commissioneris a

public official clothed with public powers and resources ~ a creditor is a private person with

neither. But this is not the only problem with having the Commissioner serve as the proxy for

the creditor. What if one of the victims of the prohibited practice knew in good time, but did

not timeously report this to the Commissioner? Must knowledge of the transgression be

attributed not to the victim but the Commissioner?

Secondly, the Prescription Act permits prescription to run also from whenthe creditor acquires

knowledgeofthe identity of the debtor. Howeveras indicated earlier, section 67(1) is less

exacting in this regard than a claim in commonlaw.It is knowledge of the existence of the

cartel that suffices to found a valid initjation, not the identity of all its members.

Third, the debt in the Prescription Act is typically an event, such as the commissionofa delict

or a breach of contract. The analogue to this in the Act, would be the agreement or

understandingi.e. that is the event that leads to the existence of the prohibited practice.

Howeversection 67(1) does not mark the prescription period from the date of the occurrence

of the event, unlike the Prescription Act, but from the end of the consequencesofthe event.

This is an important difference.

Whilst the Commission makes the case for a knowledge basedtrigger for the prescription

period as being fair in some cases ~ as discussedearlier- it is not necessarily fair or practical

5° No. 68 of 1969.
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[94}

[95]
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in all cases. For instance in manycartel cases a long time period may have elapsed between

the eventi.e. the entering into of the agreement and the end of the practice. As part ofits

defence a respondentis entitled to deny the existence of an agreementorthatit was a party

to it. Since the clock in section 67(1) runs downfrom the end ofthe practice, not the entry date

of the agreement, a long period between the two can be prejudicial to a respondent's ability

to defenditself. Memories and documentation may both have faded awaywith time. Courts

have frequently recognised this factor when upholding a strict interpretation of prescription

periods, based on an equally compelling constitutional imperative of fairness.*' Readin this

way, the section 67(1) three year time period from the end of the practice, is arguably, a

reasonable compromise betweenboth interests.

It is also not open to us to second-guess the choices of the legislature in this regard. The

courts warn against adventurous reading in when interpreting statutes. For instance in

Gaertner”the Constitutional Court warned that reading in should be resorted to sparingly, as

it constitutes a possible encroachmentbythejudiciary onthe terrain of the legislature. 35

In National Coalition, the Constitutional Court set out what principles should be applied by a

court when deciding whetherto employ reading in as a remedial measure. Of those applicable

to the current case are that(i) the result achieved should interfere with the laws adopted by

the legislatureaslittle as possible;(ii) a court should be able to define with sufficient precision

howthe statute ought to be extendedin order to comply with the Constitution and;(iii) a court

should endeavourto be asfaithful as possible to the legislative schemewithin the constraints

of the Constitution.

Theinterpretation the Commission seeks us to adopt would violate these principles because

as we have demonstrated not only would the interpretation lack precision but it would also

interfere with the legislature's schema for imposing a limitation on actions and have

3! CIR v Pick ‘n Pay Wholesalers (Pty) Lid 1987(3) SA 453 (A) at 469F-G.
32 Gaertner and Others v Minister of Finance and Others (CCT 56/13) [2013] ZACC 38; 2014 (1) SA 442
(CC); 2014 (1) BCLR 38 (CC) (14 November 2013).
33 Gaertner, supra, par 82.
4 National Coalition for Gay and Lesbian Equality and Others v Minister ofHome Affairs and Others [1999]
ZACC 17; 2000 (2) SA 1 (CC); 2000 (1) BCLR 39 (CC); Provincial Minister for Local Government,
EnvironmentalAffairs and Development Planning, Western Cape v Municipal Council of the Oudtshoorn
Municipality and Others (CCT05/15) [2015] ZACC 24; 2015 (6) SA 115 (CC); 2015 (10) BCLR 1187 (CC)
at par 27.
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[100]

[101]
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consequencesfor the implementation of the investigative process, a vital componentof the

Act.

Wetherefore cannot acceptthis first interpretive argument made by the Commission.

The second argument madeforflexibility is for the Tribunal to exercise its powers in the Act

fo condone non-compliance with any timelimit set out in the Act.

The Commission soughtto rely on several sections of the Act for this authority. The one most

favourable to this approach is 58(1)(c)(ii) which states asfollows:

“ §8(1) In addition to its other powers in terms of this Act, the Competition Tribunal may-

(c) subject to sections 13(6) and 14(2), condone on good cause shown, any non-

compliance of—

(i) the Competition Commission or Competition Tribunal rules; or

(ii) a time limit set out in this Act.”

Doesthis section meanthat the Tribunal has the power to condone any non-compliance with

anytime limit set out in the Act other thanin the two expressly excluded provisions which deal

with merger regulation?

Here the Commission relied on a recent Constitutional Court decision concerning a time

period for bringing a case in terms of the Labour Relations Act (LRA) in Food and Allied

Workers Union obo Gaoshubelwe.** The LRA also has a ‘good cause shown’ condonation

provision.In this case, the Court interpreted the LRA to allow the condonationofa late referral

relating to unfair dismissal with regards to section 191 of the LRA. This, the Commission

submitted granted a power of condonation for non-compliance with the LRA.

The Commission concededit has not yet brought an application for condonation. But it asks

us only to make a finding that we have the power to condone, on good cause shown,the

section 67(1) time period.If we do, it will bring the application.

Pickfords argues that the condonation power cannotbe invoked in respect of section 67(1).

We agree.

38 Food andAllied Workers Union obo Gaoshubelwe v Pieman's Pantry (Pty) Limited (CCT236/16) [2018]
ZACC 7; 2018 (5) BCLR 527 (CC); [2018] 6 BLLR 531 (CC); (2018) 39 ILU 1213 (CC).
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[105]

[106]

[107]

[108]

[109]

[110]

[111]

The LRA may contain a condonation provision that has similar language to that in section

58(1) of our Act. But that is where the comparison ends. Theright to bring an action in terms

of the LRA,to which the court held the power to condone could be applied, is not similar to

the complaintinitiation contemplated in the Competition Act. The LRA provision is dealing with

a private right to bring an action within a time period. Section 67(1) as we indicated deals with

a limitation on the period for exercising a public powerby a public functionary.

A complaint initiation creates a jurisdictional fact. Once that jurisdictional fact is established

the Commissionis given its policing powers in respect of the complaint. These powers are set

in Part B of the Act and are significant. They include the powerto apply for a search warrant,

to summonspersonsto appearbefore it to produce documents or undergointerrogation.

Section 58(1) is only invokedafter the requisite time period has expired.

The Commission's interpretation would mean that these powers could be exercisedinitially

unlawfully, but later be capable of subsequentrestoration,if good cause is shown. Nor would

it be clear when such condonation should be sought?

The dangerof this approach to the lawful exercise of public poweris too obvious to need more

elaboration.

Whateverthe ambit of section 58(1) to condone the non-compliance with time limits it should

not be read to apply to section 67(1).

Wetherefore find that we have no discretion to invoke the provisions of section 58(1)(c)(ii) to

non-compliance with the time periodfora valid initiation set out in section 67(1).

The other provisions in the Act relied on by the Commission for its ‘power to condone

argument’, either provide much weakertextual basis for the existence of such a power(section

27(1)) or do not provide such a powerin relation to the Actitself (section 31(5)).°° Thusif the

38 Section 27(1) (d) is a general powergiven to the Tribunal to makeorders incidental or necessary to the
performanceofits functionsin terms ofthis Act. This discretion does not contemplate the power to condone
a late initiation by the Commissionerwithout stretching its language beyondits ordinary meaning. Section
31(5) vests a single memberto condonelate performanceof an Act subject to a period prescribed in terms
of the Act. Since in terms of the Act prescribed means prescribed by regulation this power is confined to
time periods set out in the Rules not the Act.
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Commission cannot succeed in termsof its strongest case (section 58(1)), it follows that it

cannot succeed underthe other sections.

[112] Since we find we have nodiscretion in this regard it is not necessary for us to consider whether

the Commission should be afforded an opportunity to bring an application for condonation.

Conclusion

[113] We therefore find that neither of the Commission's argumentsjustify a new reading of section

67(1) from the one we have always adopted.

[114] Wefurther find that the complaintin this matter wasinitiated only on 1 June 2011.

Consequencesofthis finding

[115] The consequencesofthis finding are not yet decisive of the exception. Since we have found

that the prohibited practice only ends when the last payment has been madein respect of that

practice, we have to consider whetherthis fact is evident from the present pleadings.

{116] This turns on who bears the onusin establishing the endpoint? Pickfords argues that since

the Commission bears the overall onusit is for it to allege this. The Commission argues that

past precedent suggests the onusofprescription rests with the respondent whoraisesit

{117] Having considered both arguments fairness on the present facts requires a balanced

approach. Wherethe last payment has been made bythe respondentin respect of an alleged

rigged bid it has the onus to prove when this payment was made.

[118] In respect of bids where a third party conspirator received the last payment the Commission

must bear the onus.

[119] The Commission will be given an opportunity to file further particulars in respectof all those

counts whereit is alleged that Pickfords did not win the bid, but filed only a cover bid. These

counts are set out in paragraph 2 of our order.
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[124]

[122]

[123}

[124]

In respect of all the remaining counts, set out in paragraph 1 of our order, Pickfords must

include in its answering affidavit the date on which the last payment was received.If the

Commission puts these datesin dispute,it must allege what dateit relies oninits reply,failing

which these counts will be deemed to have prescribed and will be dismissed.

The dates forthefiling of these papers are set out in the order and late filings will not be

condoned unless condonation is sought prior to the expiration of the relevantperiod.

The Commission is urged to drop those counts where the onusis onit and it does not have

evidence that the date of payment takes place within the three year time period, prior to 1

June 2011, as contemplated in section 67(1) (‘the requisite period’).

It should adopt the same approachin the cases where Pickfords has the onus andthelatter

can showthat the paymentdate fell outside the requisite time period.

If the Commission does not follow our recommendation then we will allow Pickfords to

approachthe Tribunal, on the same papers,to apply for the relevant counts to be dismissed,

prior to the main hearing of the other counts.

ORDER

It is hereby orderedthat:

{. The Commission furnish Pickfords with the last date of payment made by the customer/s

in respectof the following counts (4, 5, 6, 7, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23,

24, 25, 26, 27, 28, 30, 31, and 36), within 10 business days ofdateofthis order.

2. Pickfords mustfile its answering affidavit within 20 business days of receipt of the further

particulars contemplated in paragraph 1. In its answering affidavit Pickfords must provide

the last date of payment in respectof the following counts (1, 2, 3, 8, 29, 32, 33, and 34).

3. If the Commission disputes the dates of last payment as alleged by Pickfords and

contemplated in paragraph2, thenit mustfile a replying affidavit within 15 days of receipt

of Pickfords’ answering affidavit.

4. In the event of the Commissionfailing to:

a. Provide the particulars in paragraph 1;

b. Failing to dispute the dates contemplated in paragraph 2; or

c. Failing to comply with the time periods set out in this order,
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then, Pickfords may apply to the Tribunal, based on the same papers usedin this

ap,    lication yfor those counts to be dismissed,prior to the hearing of the remaining counts.

28 June 2018
DATE

aniels and Ms Andiswa Ndoni concurring.

Case Manager : Kameel Pancham and Hlumelo Vazi

For the Applicants : Adv. M Norton SC and Adv. F Pelser instructed by ENSafrica

For the Commission : Adv. T Ngcukaitobi, Adv. | Kentridge and Adv. C Tabata instructed

by NdzabandzabaAttorneys.
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